TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON
The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the

Boar d.

Paper No. 21

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte MARK J. BARON

Appeal No. 1998-0910
Application No. 08/454, 596!
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Bef ore COHEN, STAAB and NASE, Administrative Patent Judges.

COHEN, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 1

! Application for patent filed May 30, 1995. According
to appellant, this application is a continuation-in-part of
Application No. 08/218,178, filed March 28, 1994, now
abandoned.
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through 8, all of the clains in the application.

Appel lant’ s invention pertains to an above-ground sewage
renoval systemfor a |low water use toilet within a building.
As discl osed (specification, page 3), the invention is
i ntended to provide a practical sewage renoval systemfor |ow
wat er use
toilets in buildings in polar or cold clinates. An
under st andi ng of the invention can be derived froma reading
of exenplary claim1, a copy of which appears in the APPENDI X

to the main brief (Paper No. 14).

As evi dence of obviousness, the exam ner has applied the
docunents |isted bel ow

Burns et al. 3, 730, 884 May 1,
1973

(Burns)
Adfelt et al. 4,713, 847 Dec.
22, 1987

(A dfelt)

Ushitora et al. 5,100, 266 Mar. 31,
1992

(Ushi tora)

The following rejections are before us for review
Claim1 stands rejected under 35 U.S.C. § 112, second
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par agraph, as being indefinite.?

Clains 1 through 8 stand rejected under 35 U.S.C. § 103
as bei ng unpatentable over Burns in view of Ushitora and

Adfelt.

The full text of the exam ner's rejections and response
to the argunent presented by appell ant appears in the answer
(Paper No. 15), while the conplete statenent of appellant’s
argunment can be found in the main and reply briefs (Paper Nos.

14 and 16).

In the main brief (pages 5 and 6) and reply brief (page
1), appellant indicates that clains 3 and 5 through 8 may be
consi dered together with claim 1, and claim4 may be
consi dered together with claim2. Accordingly, we shall focus

our attention, infra, exclusively upon clains 1 and 2, with

2 Only independent claim1l has been rejected under
35 U.S.C. 8 112, second paragraph, ostensibly since the
asserted i ndefiniteness appears therein. Nevertheless, and
general |y speaki ng, when an independent claimis perceived to
be indefinite, it is appropriate to reject all dependent
clainms as well since they incorporate the indefiniteness of
t he i ndependent cl ai mtherein.
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claims 3 and 5 through 8 and claim4, respectively, standing

or falling therewth.

OPI NI ON
In reaching our conclusion on the issues raised in this
appeal, this panel of the Board has carefully considered
appel l ant’ s specification, clains, and draw ng, the evidence
of obvi ousness,® and the respective viewpoi nts of appel |l ant
and the exam ner. As a consequence of our review, we make the

determ nati ons which foll ow.

The i ndefiniteness issue

W reverse the examner’s rejection of claim21 under

35 U.S.C. 8§ 112, second paragraph.

®In our evaluation of the applied patents, we have
consi dered all of the disclosure of each docunent for what it
woul d have fairly taught one of ordinary skill in the art.
See In re Boe, 355 F.2d 961, 965, 148 USPQ 507, 510 (CCPA
1966). Additionally, this panel of the board has taken into
account not only the specific teachings, but also the
i nferences which one skilled in the art woul d reasonably have
been expected to draw fromthe disclosure. See In re Preda,
401 F.2d 825, 826, 159 USPQ 342, 344 (CCPA 1968).
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As perceived by the exam ner (answer, page 4), claiml is
“unclear as to the limtation inparted by the | anguage ‘' above-
ground’ on lines 1, 3 and 4.” W fully conprehend the
exam ner’s point of view, as explained in the answer.

Nevert hel ess, for the reasons set forth, infra, we have

concl uded that the |anguage of concern to the exam ner does

not render claim11 indefinite.



Appeal No. 1998-0910
Application No. 08/454, 596

W read claim1l as a whole, in light of the underlying
di sclosure. As to the specification, we find that it provides
a detail ed description (pages 5 through 8) of the invention
referencing the illustration in Fig. 1. Fromour perspective,
one having ordinary skill in this art would have readily
appreci ated, froma consideration of appellant’s overal
teaching, that the described and portrayed sewage renoval
syst em oper at es above ground. W are in accord with the
advocated view (nain brief, pages 6 and 7, and reply brief,
page 2) that, under the circunstances of the present case, the
term “above-ground” is appropriately given its ordinary
nmeani ng of “[s]ituated on or above the surface of the ground.”
This ordinary neaning is clearly consistent wwth the show ng
in appellant’s Fig. 1. Therefore, as we see it, claimlis
definite in setting forth an “above-ground sewage renoval
systeni conprising an “above-ground” transfer tank, and a
hol di ng tank “above-ground” and renote fromthe transfer tank.
Sinmply stated, appellant’s claim1l, as acknow edged in the
main brief (page 7), is clearly limted by the definite
recitation of “above-ground.” This |anguage is not nmerely an

i ntended use within the context of claim1. Thus, the
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rejection under 35 U.S.C. 8§ 112, second paragraph, is not well

f ounded and nust be reversed.

The obvi ousness i ssue

We reverse the rejection of clains 1 and 2 under 35
U s C
8 103 as bei ng unpatentable over Burns in view of Ushitora and
Odfelt. It follows that the rejection of clains 3 through 8
Is |ikewi se reversed since these clains stand or fall wth

clainse 1 and 2 as earlier indicated.

Claim1l is drawn to an above-ground sewage renopval system
for a low water use toilet wwthin a building conprising, inter
alia, an above-ground transfer tank, a holding tank above-
ground and renote fromthe transfer tank, a sewage di scharge
pi pe extendi ng between the transfer tank and the hol di ng tank,
the sewage di scharge pipe rising to a point which is
significantly above the fluid level in each of the transfer
and hol ding tanks, a vent pipe for the interior of the holding
tank and a bl ower associated with the vent pipe to create a

sufficient vacuumw thin the hol ding tank when activated to



Appeal No. 1998-0910
Application No. 08/454, 596

draw sewage fromthe transfer tank through the di scharge pipe
into the holding tank, and a switch neans associated with the
transfer tank to activate the bl ower when the | evel of sewage

in the transfer tank rises to a predeterm ned hei ght.
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Turning to the evidence of obviousness, we find that the
Burns patent addresses a method and apparatus for conveyi ng
sewage (Figs. 1 and 2) wherein a collecting tank 16 (transfer
tank) receives sewage froma plurality of sources (vacation
homes, for exanple). |In particular, the collecting tank 16 of
Burns is constructed of reinforced concrete or other materi al
suitable for underground use, with the tank being placed in an
excavation and covered over with soil (colum 9, lines 34
through 43). As explained by the patentee (colum 6, lines 11
through 15, and lines 46 through 64), periodically when sewage
in the collecting tanks 16 reaches a predeterm ned | evel (as
sensed by | ow and upper |evel detector switches 98, 96), a
vacuum val ve 20 (76 in Fig. 3) opens and the sewage is
di scharged into a vacuum|ine 22 and conveyed to vacuum
receiver tank 24 (holding tank) at an ejector or transfer
station 26 (Fig. 6) under the influence of a vacuum generated
by vacuum punp 160. The positioning of the transfer station
(colum 16, line 70, to colum 18, line 62) relative to the
ground surface is not described in the specification; however,
Fig. 1 may fairly be viewed as reflecting an above-ground

transfer station building 26 with a pitched roof.
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The patent to Ushitora teaches a vacuumtype sewage
col l ecting apparatus (Fig. 4) wherein sewage from houses 30
passes under natural flow through underground pipes 31 to
under ground cesspools 32 (transfer tank). Wen a
predeterm ned quantity of sewage accunulates in a cesspool, a
vacuum val ve 33 opens so that sewage is sucked through a
suction pipe 34 and vacuum sewage pi pe 1 under the influence
of suction generated by a vacuum punp 43 into an accunul ati ng
tank 41 (hol ding tank).

The main pipes 1-1 of vacuum sewage pipe 1 extend downwardly
towards the accunul ating tank and i ncl ude downwar d- sl ope
portions 11 and |lift portions 12 provided alternately to

exhi bit a sawt oot h-shaped configuration so that the

under ground depth of the pipes does not becone too deep. The
showng in Fig. 4 may be viewed as depicting a sewage

di scharge pipe 1 rising to a point above the fluid level in

each of the cesspool and the accumul ati ng tank.

The A dfelt patent relates to a vacuumtoilet system
(Fig. 1) and includes a discharge valve 6 for controlling flow

of material froma waste receiving bowl 2 to a holding tank 8

11
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(transfer tank). A blower 10 establishes a partial vacuumin
the holding tank 8. Wen a user initiates a flushing
operation, rinse water enters the bow, the blower 10 is
activated, and the discharge valve 6 is opened, whereby waste
material and rinse water are rapidly drawn fromthe bow 2
(colum 6, lines 38 through 44). As an alternative for the
bl ower 10, the patentee refers to an electrically driven

vacuum punp (columm 8, lines 1 through 5).

Li ke the exam ner, we fully appreciate that the applied
references individually reveal many aspects of the system of
appellant’s claim1l. However, setting aside in our mnds the
teaching of the present application, when we collectively
consi der the evidence of obviousness as a whole, it is at once
apparent to us that the applied patents thensel ves sinply
woul d not have suggested the proposed sel ective nodifications
of the Burns apparatus to yield the above-ground sewage
treatment renoval systemas set forth in claiml. 1In effect,
a maj or overhaul and reworking of the apparatus of Burns woul d
be required and, as we see it, only inpermssible guidance

fromappellant’s own di scl osure, and not the evidence of

12
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obvi ousness itself, would have provided the notivation for
such a mgj or

overhaul. Since the evidence before us would not have been
suggestive of the content of, in particular claim1, the

exam ner’s rejection of appellant’s clains nust be reversed.

In summary, this panel of the board has:

reversed the rejection of claim1 under 35 U S. C. § 112,

second paragraph, as being indefinite; and

reversed the rejection of clainms 1 through 8 under 35

usS. C

8§ 103 as being unpatentable over Burns in view of Ushitora and

A dfelt.

The decision of the exam ner is reversed.

REVERSED

| RWN CHARLES COHEN )
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Adm ni strative Patent Judge

BOARD OF PATENT
LAVRENCE J. STAAB
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JEFFREY V. NASE
Adm ni strative Patent Judge
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